United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




nrw TH. .raSTlOE EDGEBTON 


UNITED STATES 
TO U RTO F A PP£ A LS r o 9 T: 

DISTRICT OF-' CCU iMPi r 
T**. r-n 

, r r~. < , % . 

^ l r' ;< *4 i n v > / 


Urn**** &r r % 

w " - -X 


(Hniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


April Term, 1937. 


Xo. 6986 2 



Jf.xxir Eliassox, Appellant, 


Gustaf 0. Eliassox, Appellee. 


BRIEF FOR APPELLEE. 


William E. Richardsox, 
Attorney for Appellee. 


Press or Byron S. Adams, Washington. D. O. 






SJmteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 

I 

Apkil, Term, 1937. 


No. 6986 


Jennie Eliasson, Appellant, 
vs. 

Gustaf 0. Eliasson, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. | 

This appeal is from an order dated April 20, 1937, 
which 

(a) Discharged a rule to show cause why appellee 
should not be adjudged in contempt of court for fail¬ 
ure to pay arrears of alimony under the terms pf a 
decree entered June 2, 1931; and 

(b) Reduced the allowance for support and mainte¬ 
nance of the plaintiff and minor children from $125.00 
to $75.00 per month. 
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The plaintiff was, at the time of filing the original 
bill in 1930, a resident of Brooklyn, New York. The 
defendant then lived in the District of Columbia. (See 
Decree, R. p. 8) The suit was not defended. The in¬ 
terlocutory decree entered June 2, 1931 was made final 
on September 2,1931. (R. p. 10) It provides that the 
defendant “pay to the plaintiff, Jennie Eliasson, for 
the support and maintenance of plaintiff and the minor 
children of the plaintiff and defendant, permanent ali¬ 
mony in the sum of $125.00 per month.” 

When this case was tried and the interlocutory de¬ 
cree entered there were five minor children of the 
plaintiff and defendant, who were respectively nine, 
fourteen, fifteen, eighteen and twenty years of age. 
The bill (R. p. 2) gives their respective birthdays and 
(R. p. 6) asks that plaintiff be awarded maintenance 
for herself and these minor children. 

Since the entry of the decree in 1931, three of the five 
minor children mentioned above became twenty-one 
years of age on or before June 15, 1936. One of the 
remaining two minors is a son twenty years of age and 
the remaining minor is a daughter fourteen. 

On March 26, 1937, plaintiff filed a petition (R. p. 
12) asking that defendant be held in contempt of court 
and committed to jail for his failure to comply with the 
maintenance decree, alleging that the defendant had 
paid the sum of $125.00 per month to Nov. 17,1931, and 
from that time until February 17, 1935 had only paid 
$100.00 per month, and from February 17, 1935 to the 
date of filing the petition had only paid $75.00 per 
month. This petition alleged that defendant had con¬ 
tinuously during this period received a salary of be¬ 
tween $328.00 and $400.00 per month, that he owned 
valuable real estate in Washington; a valuable tract 
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of land at Pinev Point, Maryland; a house at (prlen 
Echo Heights, Maryland, where he now lives, and two 
automobiles. 

On April 5, 1937, appellee (defendant) filed his an¬ 
swer in which he states that his salary at the timie of 
the decree was $328.00 per month; that on February 
1,1932, it was reduced to $296.00 per month; on May 1, 
1932 it was reduced to $266.00 per month, and there¬ 
after to approximately $257.00 per month; thai on 
February 1, 1937 he was furloughed for thirty dayjs, at 
the end of which time he was transferred to New ^ork 
at the same salary but with much larger expenses;!that 
he refused to accept the transfer, whereupon he j was 
returned to Washington and given per diem employ¬ 
ment under the superintendent who had succeeded him 
in his position in Washington, at an estimated aver¬ 
age compensation of $2,000.00 per year ($166.0d per 
month). 

Defendant alleged that upon his reductions in shlary 
he had conferred with his wife and that she had ac¬ 
quiesced in the reductions to $100.00 and $75.00 per 
month, and that he had employed an attorney, a ijnem- 
ber of the Bar of the Trial Court, to see that thb re¬ 
duction was made of record; that this attorney filed a 
petition for this purpose on June 30, 1932, and appel¬ 
lee did not know that said attorney had not completed 
the matter until recently advised by his present attor¬ 
ney. 

That the plaintiff did not assert any claim to apy ar¬ 
rears or do other than acquiesce in the acceptance of 
reduced amounts until the filing of her said petition, 
and that since the filing of said petition he has contin¬ 
ued to pay the $75.00 per month. 
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Appellee in his answer gave the detailed facts with 
regard to the allegations respecting property alleged to 
be owned by him showing that he has no property in¬ 
come. Instead of owning two automobiles, as alleged, 
he has one automobile on which a $420.00 purchase 
money lien is held by a finance company. 

The case was heard on the entire record, including 
the petition for the rule, the answer thereto and an affi¬ 
davit of the plaintiff in response to the answer. The 
Court also considered the allegations of appellee’s peti¬ 
tion, filed on June 30, 1932, and the exhibits thereto at¬ 
tached, which the appellant has not made a part of the 
record on the appeal. 

ARGUMENT. 

The only questions involved in this appeal are: 

1. Whether the District Court should have held ap¬ 
pellee in contempt for failure to pay arrears of ali¬ 
mony ; and 

2. Whether reducing of the rate per month fixed at 
$125.00 in the original decree to $75.00, is reversible 
error. 

SCOPE OF REVIEW ON APPEAL. 

The matters this Court is asked to review are illus¬ 
trative of the applications which have to be heard, 
considered and passed on by the Motions Judge of the 
District Court as a part of the daily routine of that 
Court. A considerable portion of the time of the Mo¬ 
tions Judge is devoted each day to the consideration 
of similar rules. Whether a man who is in arrears in 
payment of alimony or maintenance should be ad¬ 
judged in contempt and committed to jail, or whether 
the rule should be discharged and the defendant per- 



mitted to continue making payments which the Cburt 
are satisfied are to the extent of his present ability, 
must depend upon the facts of each case, and what the 
Court believes from the evidence before it is the mo- 
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tive or fundamental cause of the failure to fully com¬ 
ply with the Court’s order. 

Necessarily, the District Court must exercise a very 
large degree of discretion in such cases and its find¬ 
ings will not be disturbed unless this Court should feel 
that there has been a gross abuse of discretion. 

The same situation exists and the same rule applies 
to applications for the reduction or increase of alimony 
or maintenance for a wife and minor children after the 
lapse of some years from the passage of the decree. 
The situation of the parties necessarily changes and 
the Court has the power from time to time to increase 
or to reduce its allowance, as the circumstances are 
properly brought to its attention. In this case it ap¬ 
pears from the evidence that defendant’s earnings 
have been reduced approximately fifty per cent—from 
$328.00 per month to a per diem estimated at $1$6.00 
per month. It also appears that instead of the five 
minor children between the ages of nine and twenty 
years for whose support the original decree provided, 
there are now two minor children, one nearly fifteen 
and the other twenty years of age. 

It also appears that the defendant has no property 
from which he derives an income. 

Under these circumstances the District Court refused 
to send the defendant to jail for the non-payment of ar¬ 
rears, and reduced his payments to $75.00 per month. 
This action, we submit, cannot be reversed unless this 
Court finds that it constituted a gross abuse of discre¬ 
tion. 
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A brief review of the authorities on this subject fol¬ 
lows : 

Garrett v. Garrett, 61 App. D. C. 309: 

“It is so well recognized that the procedure of 
a trial court is better adapted to the proper allow¬ 
ance of alimony that an appellate court will very 
rarely undertake to substitute its judgment on 
such a question.” (Cases cited) 

In this same opinion the Court states that the amount 
“is to be fixed in view of the circumstances of each 
case in the judicial discretion of the trial justice, who 
is in the best position to do it.” 

D. C. Code, Section 978: 

“After a decree of divorce in any case granting 
alimony and providing for the care and custody of 
children, the case shall still be considered open for 
any future orders in those respects.” 

Jackson v. Jackson, 62 App. D. C. 346, Syllabus: 

“Husband’s motion for reduction of permanent 
alimony was addressed to lower court’s discretion, 
and lower court’s ruling would not be disturbed, 
in absence of abuse of discretion.” 

Newton v. Newton, 145 Wise. 261: 

At the time the final decree of divorce was entered, 
the court fixed alimony at $23.00 per month. Subse¬ 
quently, defendant petitioned for a reduction in this 
amount upoh the ground that he had remarried, that 
he had not for two years earned as much as his com¬ 
pensation had been when the decree was entered, and 
that he had to contribute to the support of a dependent 



mother. Plaintiff replied by asking the court to in¬ 
crease the amount to $30.00 per month because of the 
increased cost of living and inability to earn occasioned 
by weak eyes. The opinion states: 

“Upon substantially this proof the court entered 
an order modifying the allowance of alimony frbm 
$23.00 per month to $18.00 per month and we hre 
asked to reverse it. The amount to be allowed was 
a matter within the sound discretion of the trial 
court, and we cannot set aside the order unless 
there was an abuse of such discretion. The deci¬ 
sion of the trial court and allowance of alimony 
will not be disturbed unless manifestly unjust. 
(Cases cited) We are unable to see that there was 
any abuse of discretion or that the allowance mhde 
was manifestly unjust and the order must there¬ 
fore be affirmed.” 

It is apparent from our examination of the law that 
the same rule is applicable to a review of the court’s 
refusal to declare the appellee in contempt. 

In 6 R. C. L. 540, it is stated: 

“Conformably to the general rule that the ac¬ 
tion of a trial court as to matters in its judicial dis¬ 
cretion will not be disturbed on appeal, unless there 
is a clear abuse of that discretion, courts ordina¬ 
rily will not disturb judgments of contempt within 
the jurisdiction of the lower court.” 

In our examination of the authorities we find numer¬ 
ous cases where an appeal is taken from a decree hold¬ 
ing a party in contempt. We have not found any case 
where the appeal is from the refusal of the court to find 
a contempt, and we have very serious doubt whether 
the plaintiff has the right to maintain her appeal on 
this issue. 
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DECREE OF LOWER COURT OPERATES 
PROSPECTIVELY. 

Respondent in his answer to the rule prayed a re¬ 
duction in the rate of alimony. He also asked that this 
be entered nunc pro tunc as of the date of his original 
petition in 1932. The court, however, in its decree, 
merely ordered that the amount theretofore fixed for 
the support and maintenance of plaintiff and the minor 
children “be and it is hereby reduced to the sum of 
$75.00 per month, one-half of which shall be paid on the 
second, and one-half on the seventeenth day of each 
month, in the manner provided in said original order.” 

Appellant has assumed, without argument, that this 
operated to reduce retroactively, and a large portion 
of her brief is addressed to this point. It is perfectly 
plain that the reduction operated only from the date of 
the decree. The District Court did not attempt to 
make its decree retroactive, and the appellee has never 
claimed that it did operate retroactively. If counsel 
for the appellant had any idea that the decree as drawn 
would operate retroactively, the trial judge would have 
made whatever correction was necessary to clarify 
that point. The decree was so plain, however, that no 
amendment is necessary. 

Respectfully submitted, 

William E. Richardson, 
Attorney for Appellee. 








